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(d) Opportunity to object. Through the
notice described in paragraph (c) of
this section, the Board shall afford the
submitter or its designee a reasonable
period of time within which to object
to disclosure and state grounds for
such objection. Such statement shall
specify all grounds for withholding any
of the information under any exemp-
tion of the Freedom of Information Act
and, in the case of Exemption 4, 5
U.S.C. 552(b)(4), shall demonstrate why
the information is contended to be a
trade secret or commercial or financial
information that is privileged or con-
fidential. Whenever possible, the state-
ment should be supported by a certifi-
cation by the submitter or an author-
ized representative of the submitter
that the information has been treated
as confidential by the submitter and
has not been disclosed to the public. In-
formation provided by a submitter pur-
suant to this paragraph may itself be
subject to disclosure under the Free-
dom of Information Act.

(e) Notice to requester. At the same
time that the Board notifies the sub-
mitter, the Board shall also notify the
requester that the request is subject to
the provisions of this section and that
the submitter is being notified of the
request.

() Notice of intent to disclose. (1) The
Board shall consider carefully a sub-
mitter’s objections and grounds for
nondisclosure prior to deciding wheth-
er to disclose business information. If
the Board decides to disclose business
information over the objection of a
submitter, the Board shall forward to
the submitter a written notice, which
shall include:

(i) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained,

(ii) A description of the business in-
formation to be disclosed; and

(iii) A specified disclosure date.

(2) Such notice of intent to disclose
shall, to the extent permitted by law,
be forwarded to the submitter a reason-
able number of days prior to the speci-
fied disclosure date, and a copy of the
notice shall be forwarded to the re-
quester at the same time.

(g) Notice of lawsuit. Whenever a re-
quester brings suit seeking to compel
disclosure of business information, the
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Board shall promptly notify the sub-
mitter.

(h) Exceptions to notice requirements.
The notice requirements of paragraph
(c) of this section shall not apply if:

(1) The Board determines that the in-
formation shall not be disclosed;

(2) The information has been pub-
lished or officially made available to
the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The designation made by the sub-
mitter in accordance with paragraph
(c) of this section appears obviously
frivolous; except that, in such case, the
Board shall provide the submitter with
written notice of any final administra-
tive decision to disclose information
within a reasonable number of days
prior to a specified disclosure date.

§1502.9 Appeals.

(a) Appeal to the Board. When a re-
quest or a fee waiver request has been
denied in whole or in part, the Board
fails to respond to a request within the
time limits set forth in the Freedom of
Information Act, or the Board responds
that records have not been found and
the requester deems such response to
be an adverse action, the requester
may appeal such action to the Board
within thirty days of receipt of the no-
tice of denial or response. An appeal to
the Board shall be made in writing and
shall be addressed to the President,
Oversight Board, 1777 F Street, NW.,
Washington, DC 20232. Both the enve-
lope and the letter of appeal itself
should be clearly marked ‘‘Freedom of
Information Act Appeal.”

(b) Untimely appeals. The Board may
consider an untimely appeal if:

(1) It is accompanied by a written re-
quest for leave to file an untimely ap-
peal; and

(2) The President determines, within
the President’s discretion and for good
and substantial cause shown, that the
appeal should be considered.

(c) Action on appeals. The President
or such other officer as the Board may
designate, with the advice of the Gen-
eral Counsel, shall act on behalf of the
Board on appeals under this section,
but no officer who has denied a request
or application for a waiver or reduction
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in fees shall act on the appeal from
that denial. The Board shall make a de-
termination with respect to an appeal
within twenty days (excepting Satur-
days, Sundays, and legal public holi-
days) after the receipt of such appeal
unless such time limit is extended pur-
suant to 5 U.S.C. 552(a)(6)(B) or agree-
ment with the requester.

(d) Form of action on appeal. The dis-
position of an appeal shall be in writ-
ing and shall constitute final Board ac-
tion on the request and appeal. A deci-
sion affirming in whole or in part the
denial of a request shall include a brief
statement of the reason or reasons for
the affirmance and a statement that
judicial review of the denial is avail-
able in the United States District
Court for the judicial district in which
the requester resides or has his prin-
cipal place of business, the judicial dis-
trict in which the requested records are
located, or in the District of Columbia.
If the denial of a request is reversed on
appeal, the requester shall be so noti-
fied, and the request shall be processed
promptly in accordance with the deci-
sion on appeal.

§1502.10 Fees.

(a) Definitions. For the purposes of
this section:

(1) Commercial use in the context of a
request refers to a request from or on
behalf of one who seeks information for
a use or purpose that furthers the com-
mercial, trade, or profit interests of
the requester or a person on whose be-
half the request is made, which can in-
clude furthering those interests
through litigation. In determining
whether a requester properly belongs
in this category, the Board must deter-
mine the use to which a requester will
put the documents requested. If the
Board has reasonable cause to doubt
the stated use, or if that use is not
clear from the request itself, the Board
will seek additional clarification before
assigning the request to a specific cat-
egory.

(2) Direct costs means those expendi-
tures which the Board actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a re-
quest. Direct costs include, for exam-
ple, the salary of an employee perform-
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ing work to respond to a request (the
basic rate of pay for the employee plus
a factor of 16 percent of that rate to
cover benefits) and the cost of operat-
ing duplicating machinery. Overhead
expenses, such as the costs of space and
heating or lighting the facility in
which the records are stored, are not
included in direct costs.

(3) Duplication refers to the process of
making a copy of a document nec-
essary to respond to a request. Such
copies may take the form of paper
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others. A copy shall be in a
form that is reasonably usable by a re-
guester.

(4) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of
vocational education that operates a
program or programs of scholarly re-
search.

(5) Fee waiver request means a request
for the waiver or reduction of a fee
charged for processing a request.

(6) News means information that is
about current events or that would be
of current interest to the public.

(7) Noncommercial scientific institution
refers to an institution that is not op-
erated on a commercial basis and
which is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry.

(8) Representative of the news media re-
fers to any person that is actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. Examples
of news media entities include, but are
not limited to, television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals, but
only in those instances when they can
qualify as disseminators of news, who
make their products available for pur-
chase or subscription by the general
public. Freelance journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
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